STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
DEPARTMENT OF HEALTH
THREE CAPITOL HILL
- PROVIDENCE, RHODE ISLAND 02908

Department of Health
Health Services Regulation :
Board of Nursing Assistants, : DOH Case No.: A.H. C13-0878

V.

Zaira Bello :
Respondent. :

D e et

DECISION
I  INTRODUCTION

¥ . This matter arose puréuant to an Adwministrative Hearing Notice (“Noﬁce"’) issued to
| Zaira Bello (“Respondent”) by the Deparl:tnént of Healfh ("Department”™) on .Tuly 21,2014. The |
Résﬁdﬁden;t holdé 5ﬁdense (“License”) as a certified musing assistant ("CNA™) pursuant 1o R.I. |
Gen. Laws § 23-17.9-1 et's_egé A'hem:iﬁg was scheduled for Aﬁgust 14,2014 &t Whin:h'ﬁﬁﬁe the
Respondent did not appear at heanng Pursuant to Secﬁbn 5.6 of the Rules and Regufaﬁom of

the Department of Health Regarding Proctices and .Prgcedures Bejbre the ﬂepmenf of Health

- and Aé:cess_ro lf’ublic Records of the Department of Health '(“Hearing“Regulaﬁoﬁ”), service may
be méde b} hand-delivery or first class mail and service is complete upon mailij_ag, even if
unlclaimf:d or returned, 'wile;n sent to the last known address of the party. In this matter, the
Notice was sent to the Respondent’s last known address by ﬁrst class mail ! Siﬁ_ce the

'Re'ﬁpondent was adequately noticed of hearing, a ‘heaxing was held before theimdersignad on |

| . * See Department’s Exhibit Two (2) (Administrative Heering Notice), Doz Valletta, Nm'smg Assistant and
i Medication Board Administrator, testified that the address used for the Notice was the Respondent’s address on
i record with thie Deparinent. She testified that the first class motice sent to the address was not retimrned,
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August 14, 20142 Additionally, Section 12.9 of the Hearing Regulation provides that a
jﬁdgmcnt may be entered based on pleadings and/or evidence submitted at hearing by 2 non-
defaniting party, The Department was represented by counsel who rested on the record.

- I JURISDICTION

The administrative heaﬁng was held. pu:tsuan:t to R.L Gen. I,aws § 42-1 8-1 er seq., R_I_- '

Gen. Laws § 23-17.9-1 erseg R.I Gen Laws § 42-35—1 et seq., and the Hearing Reglﬁatlon.

IL  ISSUE
‘Whether the Respondent violated R.I Gen. Laws § 23-17.9-8 and if so, what is the

"' appropriate sanction. -

IV. TESTIMONY AND MATERIALFACTS

Zaira Bello
DEPARTMENT OF HEALTH
- 8/14/14 '

'I’he issue here is whether ornot the Res;;ondent stole 5 (ﬁve) gold nngs 8 (e1gh1) palrs
of earrings, and 2 (two) cham bracelets from the vietim. of Bayada Home I—Iealth Care. The
: .'ewcienoe at the heanng inclicated that on or about September 13® and October 5™, Respondent
_ pawned the stolen Jewelry a‘ttwe d::EEerent locations of Fall Rwer Pawn. Brokers Dnrmg
| quesuonmg by pohce, Respondent adm;tted o stealmg the Jawe]ry and pawmng it See |
" Department of Health’s Exhibit One (1) — Bristol Pohoe Dcpartmf:nt Investlgailon and Police
‘Repoxts_ Detective Adam, Clifford from the Bristol Police Department appeared on the State’s
 behalf and testified to the aufhenticity of the Pelice Reports. Detective Adams also fesﬁﬁed that
| hovictim stole 14 items in total from the victim. Some of the items ho listed were a 1 karate

; - diamond engagement ring, a gold wedding band, and a dirmer rng. The victim’s son estimated

. ? Pursuant to a delegation of authority by the Director of the Department of Healih. _
:' . : 2 7 . ’ ’
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* the value at §13,000. Detective Adams testified that on or about 10/22/2013, Ms. Bello came

-into the Bristol Police Departrnent and admitted to stealing the jewelry while the victim went fo.

the bathroom.

Oz or about October 28, 2014, Respondent was arrested by Bristol Police and cherged

with Larceny in an amount greater fhan $1,500 in violation of RLG.L. § 1141-1. This Hearing

Officer finds these facts as proof of umprofessional conduct pursuant to RIGL § 23-17.9-8 and

Section 6.1 f) of the Rules and Regulations of the Department of Health,

Donna Valletta, the Board Administrai:ér for Nursi:a.g Assistants, testified on the

: Departmcnt’s behalf She testified that the Board recommended revocatlon of her Llosnse for

‘ five (5) years

V.  DISCUSSION
A.  Legislative futent
The Rhode Island Supreme Court has consistently held that it effectuates legislative

intent by examining a sfafute in. its entirety and giving words their plain and or&mary mezning,

‘In re Falstaff Brewing C’orp ., 637 A2d 1047 R.L 1994} If a statute is clear and unambiguouns,

“the Court must interpret the statute literally and must give the Words of the statute their plain
aud ordinary Ir.leaniugs.” Oliveira v. Lombardz‘ 794 A.2d 453, 457 (R.L 2002) (citation omitted).

The Supreme Court has also established that it will not interpret legislative enactments in a

- manner that mnders them nugatory 0T thai Wmﬂd produce an vnreasonable result. See De)‘énders

of Animals v. DEM, 553 A2d 541 (R.L 1989) (citation omitted). In cases where a statute may

“contain ambiguous language, the Rhode Island Supreme Court has consistently held that the

_ Iegxslatwe intent must be considered. Provzdence Journal Co V. Rodgers, 711 A.Qd 1131, 1134

&L 19.93) ‘The statttory provisions must be examined in their entirety and the meaning m.ost

consistent with, the policies and purposes of the legislature must be effectustod. J4
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B. . Standard of Review for an Aﬂministraﬁ_ve Heaxing

It is Weil seled that in. formal or informal adjudications modeled on the Federal
Administrative Proceduzes Act, the initial burdens of production and persuasion zest with the
a moving party. 2 Richard J. Plerce, Administrative Law Treatise § 10.7 (2002). Unless otherwise

specified, a preponderance of the evidence is generally required in order to prevail. Jd. See

Lyons v. Rhode Island Pub, Employees Council 94, 559, 424 130, 134 R 1989)
(preponderance standard is the “normal” standard in civil cases). This means that for sach
elémant to-be proven, the fact-finder must believe that the facts assexted by the proponent are
more probably true than false, Jd. When there is no ditect f;vidence ona par.ticular.issne, a fair
prepqnderame of, the e;yideﬁce may be supﬁoxted by ciq:cumsfanﬁal evidence, ﬁaﬁagﬁmefr

Electric Co. v. Carbone, 898 A.2d 87 R.L 2006). -

C. - Statutes

* EI et

R.L GenLaws § 23-17.9-8 provides as follows:

Disciplinary proceedings. ~ The department may suspend or revoke afy
certificate of registration issued under this chapter or may reprimand, censure, or .
otherwise discipline or may deny an application for registration in accordance with
the provisions of this section upon decision and after a hearing as provided by chapter

35 oftitle 42, as amended, in any ofthe following cases:
deak

(3) Upon proof that the nursing assistant has been convicted in a court of
competent jurisdiction, either within or without this state, of a felony:

Hode sk

- (5) Has engaged in conduct detrimental to the health, welfare and safety of
patients/residents in his or her care; -

x ‘ Secticn 6 of the License Regulation provides as fallows:

1 _ _ _ Pursuant to the statutory provisions of sections 23-17.9-8 and 23-17.9-9 of the
., o Rhode Island General Laws, as amended, the Department may deny, suspend or
,} ' revoke any registration issued hereunder or may reprimand, censure or otherwise
o o . discipline an individnal who has been found guilty of violations of the Act or the
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- rules and regulations herein, in accordance with section 23-17.9-8 of the Rhode Island
General Laws, as amended, and wpon decision and after hearing as prcmded pursuant

to section 11.0 herein in any of the following cases:
sk

i ' ¢) hes engaged in conduct detrimental to the health, welfare, and safety of
. - patients/residents in his/ber care.

) has engaged in unprofessiomal comduct mcludmg but not limited to, .
'depaﬁure from, or fatlure to conform to, the standards of acceptable and prevailing

- practice.

D. ‘Whether the Respondent Violated R.I Gen. Laws § 23-17.9-8

. The evidence shows that the Respondent stole jewelry from a patient in her cars;;.

. The Respondent’s acuon of stealmg from a paﬁant in ber care violated R.I. Gen. Laws §
23-17.9-8(1) and (2) (admitted to stealing patients jewdty) and R1. Gen. Laws § 23-17.9-5(5)
(detrimental to the health and safety of a patient in her care). The Respondent’s action. also
wolated Section 6. 1(a) (bmfit by reasons of habits (theft)) and (f) (fails fo confonn to the

standards of acceptable and prevailing practice) of the Licensing Regiﬁaﬁon.

VL.  FINDINGS OF FACT

d | L. The Respondent is licensed as a nursing assistant pusuant to RI Gen. Laws § 23~
) 17.9-1 et seq. and Licensing Regulation. |
. 2. ANotice was sent by the Depamnent to the Respondent on Iuly 21, 2014 to the
Respondent’s add:%s on record with the Department
l 3. A hearing was scheduled for Angust 14, 2014 at which time the Responden’t did
| not appear. As the Respondent had adequate: notice of hearing, the undmmgned held the heamlg

That day.

4, " The facts contained in Sécﬁon TV and 'V are :ceincbri:orated by reference herein.

FELER,
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VIL CONCLUSIONS OF LAW

Based on the forgoing, the Respondent violated R.I. Gen. Laws § 23-17.9-8(1) and (2)
and sections 6.1(e) and (f) of the Licensiﬁg Regulation, the undersigned recommends that

Respondent’s License be revoked and the Respondent cannot re-apply for Licensing for five (5)

years? | '
Entered this day Aungust, 2014. 6’7'5’,;/ : 5 1@4 17,&7_/
7 Patricia J. Petrella, Esquire
' . Hearing Officer ‘

'NOTICE OF APPELLATE RIGHTS

THIS DECISION CONSTITUTES A FINAL ORDER OF THE DEPARTMENT OF
HEALTH PURSUANT TO RI GEN. LAWS § 42-35-12. PURSUANT TO RI GEN. .
LAWS § 42-35-15, THIS ORDER MAY BE APPEALED TO THE SUPERIOR COURT
- SITTING IN AND FOR THE COUNTY OF PROVIDENCE WITHIN THIRTY (30)
- DAYS OF THE MAILING DATE OF THIS DECISION. SUCH APPEAL, IF TAKEN,
MUST BE COMPLETED BY FILING A PETITION FOR REVIEW IN SUPERIOR
- COURI. THE FILING OF THE COMPLAINT DOES NOT ITSELF STAY
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® Needless to say, there is ne guarantee that a lcense would issue after application.
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ENFORCEMENT OF THIS ORDER. THE AGENCY MAY GRANT, OR THE
REVIEWING COURT MAY ORDER, A STAY UPON THE APPROPRIATE TERMS.

CERTIFICATION

ad
1 hereby certify on this 7> day of August, 2014 that 2 copy of the within Decision
and Notice of Appellate Rights was sent by first class mail and cer'ifiod mail to Ms. Zaira Bello,
27 Burrows Street, Providénce, RI 02907 and by hand-delivery to Domna Valetta, Department of

Health and Amy Coleman, Bsquire, D j.\’_'ga:?Healtb, Three Capifol Hill, Providence, RT

02908. L. ;g
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